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Emergency Action Planning and Aftermath 

Following a Release

Agenda

 Emergency Action Planning – the process

 What is an EAP

 Who needs to be involved

 What are the steps involved

 Preparedness

 Emergency Response

 What happens when something goes wrong?

 Recovery

 What happens in the “Aftermath”
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Emergency Action Plan – Key Elements

 Actions the Owner will take to moderate or 

alleviate the problem

 Actions Owner will take regarding coordination 

with Emergency Management Authorities

 Early warning systems, notification, messages and 

procedures

 Identify critical infrastructure and population-at-

risk. Identify sites that may require protective 

measures, warning, and evacuation planning

 Clear delineation of the responsibilities of all those 

involved in managing an incident or emergency 

and how the responsibilities should be coordinated
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Emergency Action Plan

 But it all starts with “Planning”……….

 Can the “Event” be reasonably contemplated?

 Review/Research past similar events and similar facilities

 Conceptualization, brainstorming, white-boarding

 Modeling (where appropriate)

 Understand mitigation and control measures available

 Have they been inspected, tested and known to be operational?

 Don’t reply on something that has not been tested for years

 Redundancy of measures

 Define the limits of the event

 Examine the area affected

 Desktop

 Ground-truth/walkdown

 Involve Stakeholders and Emergency Management Authorities
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 A facility constructed to contain fly ash and bottom ash

 Generally flat slopes (1:4 to 1:3)

 Typical issues of water management and maintenance

 Some limited slope instability issues, 2-3 truckloads of ash released

Can the “Event” be reasonably contemplated?



[Photo: Tennessee Valley Authority / U.S. Environmental Protection Agency]

Emergency Action Planning and 

Aftermath Following a Release

Could this have been contemplated or conceptualized? 
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What Happens next?

 Emergency Response

 A plan may not be in place, or only a “generic plan” to respond

 Confusion and chaos – who does what?

 Emergency Response Authorities

 Federal, State, and Local Authorities

 Other Factors

 Media coverage – who’s to blame?

 Impacted or concerned citizens

 Activist groups

 Recovery

 Planned investigation, mitigation measures

 Develop and implement recovery/remediation plan
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Legal standards governing disaster response

 First and foremost: SAFETY FIRST!

 Take care of employees, neighbors, responders, etc. 

 Contain issue and mitigate damage ASAP

 Call the lawyer when you can without compromising safety

 Basic principles to find common law liability:

 An actor has a DUTY to specific people or general population

 The actor BREACHES that duty

 The breach is the CAUSE . . .

 Of a specific INJURY

 INJURY is key – no damage, no legal claims..
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Legal standards governing disaster response

 Assuming no intentional wrongdoing, issue is typically 

NEGLIGENCE

 What would a reasonable person do?

 May be determined with respect to statutory, regulatory, industry 

standards

 Two critical times negligence can manifest:

 Preparation – everything leading up to the event

 Response – how the event is managed and damage contained
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Standards of care (what would a reasonable person do?)

 Statutes and regulations

 CCR rule for ash ponds

 Other regulations for other activities or operations

 Reservoirs (and possibly ash ponds): Dam safety regs - FERC, Corps, 
FEMA, etc.

 Coal mining ponds: Office of Surface Mining Reclamation and 
Enforcement, etc.

 Chemicals: EPCRA, RMP, DHS Chemical Facility Anti-Terrorism 
Standards, etc.

 And so on, for each activity 

 Industry standards

 Such as NFPA 1600, Disaster/Emergency Management & Business 
Continuity

 Internal practices and procedures – what’s in your plan?



Emergency Action Planning
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Example of High Hazard Dam - GA

Note: No release/emergency since construction
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Example of Inundation Mapping
• Proof using Google Earth

• Ground-truthing/walkdown
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Legal considerations during planning:

 Can you protect information?

 Attorney-client communication: YES (for lawyer offering legal 

advice)

 Attorney work product: Probably NOT

 State audit protections: Depends on state law

 Your plan becomes a legal standard

 Must meet “reasonable person” standard

 Must comply with legal requirements

 If it’s in your plan, you must do it
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Disaster happens – what do you do to limit liability?

 Safety first! And, follow your plan! 

 Immediate steps to protect persons, property and the environment

 Don’t wait for your lawyer to arrive or worry too much about CYA

 To protect information:

 Involve your attorney early on and in any subsequent 
investigations

 Identify legal and regulatory obligations (reporting, notification, etc.)

 Tension between legal and communications roles

 Publicizing information can increase legal risk

 But withholding information creates public discontent

 Which increases legal risk

 Take enough time to ensure accurate communications
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Conclusions and Recommendations

 While not all conditions or events and be contemplated and/or 

conceptualized, most can be with sufficient forethought and 

preparation.

 Involve experts in the field, owners, operators, stakeholders, 

emergency response authorities, and appropriate agencies.

 Research similar facilities and past events but question the 

appropriateness of their approach

 Don’t rely or be complacent about past or historic practices…”we 

have always done it that way and never had a problem…..”

 Test and confirm operation of emergency mitigation measures (e.g., 

valves, pumps, sensors, monitors, alarms, etc.)

 Practice the Emergency response.  Desktop and field verification


